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(Rulemaking - Air) 

Citizens Against Ruining the Environment's Reply Comments 

Now comes Daryl Grable of the Chicago Legal Clinic, Inc., on behalf of their client, 

Citizens Against Ruining the Environment, and respectfully submits the following reply 

comments. 

Citizens Against Ruining the Environment ("CARE") is a not-for-profit environmental 

justice organization based in Will County, representing the interests of, primarily, Will County 

residents. As the oldest environmental non-profit in Will County, CARE has a longstanding 

commitment to ensuring that corporate profits do not take precedent over equal access to clean air, 

clean water, clean soil, and clean food for its members and the public at large. These comments 

focus on post hearing comments now before the Illinois Pollution Control Board ("Board") 

submitted by the Illinois Environmental Protection Agency ("IL EPA"). 

By way of summary, CARE is submitting its reply comments to challenge a claim made 

by IL EPA in its post hearing comments. Namely, IL EPA misrepresented the relevance of the In 

re Chemical Waste Management of Indiana, Inc. case heard by U.S. EPA's Environmental Appeals 

Board ("EAB"), and the precedential value it has in the current rulemaking. Although that case 

was based on a RCRA permit appeal, the portion of the text cited by CARE related to EAB's 

interpretation of the authority granted to it under 40 CFR § 124.19. These federal regulations 
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govern the EAB's permit appeals process for both RCRA permits and PSD permits, and thus the 

interpretation of the authority contained within is directly on point and relevant to the instant 

rulemaking proceeding. 

Beyond that, CARE is confident that the totality of the evidence before the Board clearly 

establishes that Illinois residents have been allowed to raise environmental justice concerns during 

PSD permitting appeals before the EAB for over 25 years now. The EAB' s expansive reading of 

40 CPR§ 124.19, language proposed to be adopted by the Board, the broad statutory definition of 

Best Available Control Technology ("BACT") in the Clean Air Act ("CAA"), and the Illinois 

Environmental Justice Act all work in conjunction to allow the Board to hear similar claims. IL 

EPA has conceded the position that it is up to the Board to decide whether environmental justice 

concerns represent an exercise of discretion or an important policy consideration that the Board, 

in its discretion, should review. Not only would eliminating this opportunity for accountability 

remove a layer of protection afforded to Illinois residents for approximately a quarter of century, 

but it would go against the evidence now before the Board. CARE respectfully urges the Board to 

make the decision to protect the most vulnerable residents of Illinois from being unfairly burdened 

by environmental hazards and promote a government that is transparent and accountable to its 

constituency. 

I. IL EPA improperly stated the relevance and precedential effect of CARE 
Exhibit A, In re Chemical Waste Management ofindiana, Inc. 

CARE takes issue with IL EPA's framing of the relevancy of the In re Chemical Waste 

Management case as it pertains to its response to question Sb-2. There, IL EPA opined that because 

the case "involv[ ed] a RCRA matter" and "makes absolutely no reference to PSD permitting" that 

it "is not relevant for this rulemaking as this decision does not address the role of environmental 

justice in PSD permitting[.]" Ill. EPA Post Hearing Comments, P.C. #2, Ill. EPA, 9:Question 
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5(b)(2) (IPCB, Apr. 4, 2019). IL EPA is correct in that this case involved a RCRA permit appeal, 

and CARE never asserted anything to the contrary. However, IL EPA' s wholesale dismissal of the 

case on that basis alone represents, at the very least, a woefully flawed understanding of how 40 

CFR § 124.19 operates within both the RCRA and PSD permitting scheme. 

Again, the Chemical Waste Management case was an appeal of an issued RCRA permit. 

In the course of that RCRA permitting process, however, environmental justice issues were raised 

which required the EAB to analyze its authority to hear such claims. To do that, the EAB looked 

to the regulations governing its RCRA permit appeal process, found in 40 CFR § 124.19. These 

regulations do not govern only RCRA permit appeals though; as indicated by its title, 40 CFR § 

124.19 is the federal regulations governing "appeal[s] ofRCRA, UIC, NPDES, and PSD permits" 

before the EAB. These regulations establish that administrative review is warranted where any 

part of the permit decision, regardless of the type of permit at issue, involves "an exercise of 

discretion or an important policy consideration that the Board should, in its discretion, review." 40 

CFR § 124.19(4)(i)(B). This grant of authority applies equally to appeals of NPDES permits, 

RCRA permits, UIC permits, and PSD permits. As a result, the EAB was interpreting its grant of 

authority to review environmental justice concerns raised during any of these permit processes

the fact that the permit in that case was a RCRA permit rather than a PSD permit is inconsequential 

to the underlying grant of regulatory authority. 

What does matter, is that the EAB determined that the regulations represented a broad grant 

of authority, allowing it to "review any condition of a permit decision ( or [ ], the permit decision 

in its entirety)." CARE Exhibit A, 76, Feb. 26, 2019, R19-1. This permitted the EAB to hear claims 

of environmental injustice that arose during the permitting process, regardless of whether it was a 

RCRA permit appeal or a PSD permit appeal. 
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Further, the exact language contained in 40 CFR § 124.19 also appears in Illinois' 

Environmental Protection Act, 415 ILCS 5/40.3(a)(2)(iii), and in IL EPA's proposed amendments 

to 35 Ill. Adm. Code § 105.608(a)(5)(B). As such, according to IL EPA, "the EAB's historic 

interpretation of regulatory language in 40 CFR 124, which largely mirrors the statutory verbiage 

of Section 40.3(a)(2)(iii) of the Act, is directly on point and relevant" to the interpretation of Board 

authority contained in proposed section 105.604(c). Ill. EPA Post Hearing Comments, P.C. #1, Ill. 

EPA, 9: Question 3(b)(i) (IPCB, Jan. 24, 2019)(emphasis original). 

Thus, IL EPA can take environmental justice concerns into consideration during the PSD 

permitting process as a result the state-wide adoption of the Illinois Environmental Justice Act 

and, according to U.S. EPA's Office of General Counsel OGC, through the CAA requirements 

and the broad statutory definition of BACT. See CARE Exhibit B, 12, Feb. 26, 2019, R19-1 

( declaring that "the CAA requirement to consider alternatives to the proposed source, and the 

broad statutory definition [ ] of BACT, provided ample opportunity for consideration of 

environmental justice in PSD permitting'')( emphasis added). Then, the Board, through proposed 

35 Ill. Adm. Code§ 105.608(a)(5)(B), which mirrors the statutory language in 40 CFR § 124.19, 

has the authority to adjudicate environmental justice claims pertaining to the procedure behind 

issuing the PSD permit that is the subject of a PSD permit appeal. 

II. Conclusion 

For the foregoing reasons, Citizens Against Ruining the Environment urges the Illinois 

Pollution Control Board to follow the reasoning provided by EAB in the Chemical Waste 

Management case, and formally recognize its authority to adjudicate environmental justice claims 

in PSD permitting appeals. CARE respectfully asserts that this is the only way the Illinois Pollution 
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Control Board can act consistently with the evidence presented in the record, in accordance with 

legal requirements, and in the best interests of the Illinois residents it protects. 

Dated: April 19, 2019 

By: \ 
-----'"-'--__,'---'--------

Daryl G able, Chi go Legal Clinic, Inc. 
Attorney for Citi ns Against Ruining the 
Environment 

Daryl Grable 
Chicago Legal Clinic, Inc. 
211 W. Wacker, Suite 750 
Chicago, IL 60606 
(312) 726-2938 
dgrable@clclaw.org 
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CERTIFICATE OF SERVICE 

I, Daryl Grable, the undersigned attorney, hereby certify that I served upon the individuals 
named on the attached Service List a true and correct copy of the eight page document-

Citizens Against Ruining the Environment's Reply Comments 

-by email on April 19th, 2019, before the hour of 5:00 p.m., from my email address 

~g,:able@clclaw.oi ~Jlail address provided on the attached Service List. 
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Deborah J. Williams, Regulatory Affairs Director 
City of Springfield 
800 E. Monroe, Office of Public Utilities 
Springfield, IL 62757 
deborah.williams@cwlp.com 

Sally Carter 
Illinois Environmental Protection Agency 
1021 North Grand Avenue East 
P.O. Box 19276 
Springfield, IL 62794 
sally.carter@illinois.gov 

Alec M. Davis, Executive Director 
Illinois Environmental Regulatory Group 
215 East Adams Street 
Springfield, IL 62701 
adavis@ierg.org 

Virginia Yang, Deputy Legal Counsel 
Renee Snow, General Counsel 
Illinois Department of Natural Resources 
One Natural Resource Way 
Springfield, IL 62702-1271 
virginia.yang@illinois.gov 
renee.snow@illinois.gov 

Greg W annier 
Sierra Club Environmental Law Program 
2101 Webster St, Suite 1300 
Oakland, CA 94612 
Greg.wannier@sierraclub.org 

Jason E. James 
Kathryn A. Pamenter 
Office of the Attorney General 
69 W. Washington St., Suite 1800 
Chicago, IL 60602 
Jj ames@atg.state.il. us 
KPamenter@atg.state.il.us 
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Tetyana Rabczak, Hearing Officer 
Illinois Pollution Control Board 
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Daniel L. Siegfried 
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